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Employees are protected from workplace sexual 
harassment —a form of sex discrimination defined as 
unwelcome attention or behavior that workers experience 
because of their sex1—by Title VII of the Civil Rights 
Act of 1964, the federal law prohibiting discrimination 
in the workplace.2 Almost every state also has some 
form of workplace antidiscrimination law providing 
protections. Yet sexual harassment remains a widespread 
problem, affecting workers in every state, in every kind 
of workplace setting and industry, and at every level of 
employment.3 In Federal Fiscal Year 2016, nearly 30,000 
harassment charges were filed with the U.S. Equal 
Employment Opportunity Commission (EEOC);4 nearly 
one-quarter of those charges alleged sexual harassment, 
and 83.4 percent of sexual harassment charges were 
brought by women.5 But the charge statistics do not even 
begin to represent the extent of sexual harassment in 
the workplace, given that a survey found that 70 percent 
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of workers who experience sexual harassment say they 
have never reported it.6 Whether suffering harassment 
from supervisors, coworkers, or third parties, such as 
customers, most victims of harassment are suffering in 
silence.

Sexual harassment is an expression of power. It is used 
to reinforce cultural norms about appropriate roles, 
behavior, and work for women and men, and to exert 
control over people with less power and status in society, 
and in the workplace—particularly women, women of 
color, immigrants, and LGBTQ people.7 Indeed, women 
are the majority of those who are sexually harassed; at 
least 25 percent, and as many as 85 percent, of women 
surveyed report having experienced sexual harassment at 
work.8 The sexual or sex-based element of the workplace 
harassment these individuals experience, including 
demands for sexual favors, or denigrating and humiliating 
comments, is a way of enforcing and perpetuating gender 
inequality at work.

No occupation is immune from sexual harassment, 
but the incidence of harassment appears to be higher 
in workplaces with stark power imbalances between 
workers and employers, and is exacerbated by the 
devaluation of work performed by women. Women, 
and particularly women of color and immigrant women, 
are overrepresented in low-wage jobs, which often 
lack legal protections and critical supports like higher 
wages, fair and predictable schedules, access to health 
insurance, and paid time off,9 leaving workers vulnerable 
to exploitation. Accordingly, industries with a high 
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proportion of low-wage jobs, such as food service, 
hospitality, and agriculture, have high incidences
of sexual harassment.10 High rates of sexual harassment 
are also present in workplaces that have traditionally 
excluded women, including both blue collar jobs like 
construction, and white collar ones like medicine and 
science.11

In recent months, ever-increasing numbers of women, 
and some men, who have experienced sexual harassment 
at work have come forward to disclose their experiences. 
Many of these individuals remained silent for years 
because the risks of speaking out were too high. Victims 
were reluctant to make allegations of sexual harassment 
for a number of reasons, including fear of losing their 
jobs or otherwise hurting their careers, fear of not being 
believed, and the belief that nothing would be done 
about the harassment.

Moreover, the laws and systems in place designed to 
address sexual harassment were inadequate to provide 
redress and justice, and instead subjected victims to 
devastating economic, physical, and psychological 
consequences, while protecting predators. Longstanding 
gaps in federal law, and judicial decisions undermining 
existing protections and their enforcement, have 
stymied efforts to address and prevent persistent 
workplace sexual harassment. These gaps put certain 
workers—particularly those in low-wage jobs, women, 
and immigrants—at increased risk of harassment and 
vulnerability to retaliation with little or no legal recourse. 
Court-imposed standards have made it difficult for 
victims to hold employers and individual harassers 
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accountable, and federal law has failed to prevent the 
proliferation of employer-driven agreements that help 
hide the true extent of sexual harassment and shield serial 
harassers from accountability. Federal law also focuses 
largely on remedying harassment after the fact, with little 
emphasis on preventing harassment in the first instance.

This is a critical moment to advance key policy initiatives 
to better protect workers, promote accountability, and 
prevent harassment. These initiatives, which many states 
have already implemented or begun to explore, would 
expand protections to greater numbers and types of 
workers, improve victims’ ability to hold employers 
and individual harassers accountable, redress victims’ 
harm by improving recovery of monetary damages, 
restrict employers’ efforts to impose secrecy regarding 
harassment, and emphasize prevention strategies.

Extending Protections to More Employees

Title VII and state antidiscrimination laws provide 
important protections against workplace sexual 
harassment—but only for some employees. Individuals 
deserve to be protected from sexual harassment on the 
job regardless of the size of the establishment where they 
work or their employment classification.

Protecting Employees of Small Businesses

Title VII’s protections only apply to employers with fifteen 
or more employees.12 For those employees working for
a business with less than fifteen employees, there is 
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no federal remedy for workplace sexual harassment. 
Reducing the employer size threshold for harassment 
laws and other antidiscrimination laws, as several states 
have already done, would ensure that employees working 
for small businesses will no longer be left without 
recourse when they are harassed. Antidiscrimination laws 
in Alaska, Colorado, the District of Columbia, Hawaii, 
Maine, Michigan, Minnesota, Montana, New Jersey, North 
Dakota, Oklahoma, Oregon, South Dakota, Vermont, and 
Wisconsin cover employers with one or more employees, 
ensuring that employees working for employers of all 
sizes have a legal remedy if they experience harassment.13
 
Protecting Independent Contractors

Title VII and most state antidiscrimination laws by their 
terms only protect “employees” from sexual harassment 
on the job. This leaves the growing segment of workers 
classified as “independent contractors” without 
protection from workplace harassment.14 Freelancers 
and individuals who work in the gig economy, for 
example, have no legal protection against workplace 
sexual harassment in most of the country. Employers’ 
misclassification of people as independent contractors 
in an attempt to limit their liability under labor and 
employment laws also threatens many individuals’ ability 
to avail themselves of sexual harassment protections.15

Some of the country’s most vulnerable workers—like 
home healthcare workers and domestic workers—are 
often classified as independent contractors.16 Amending
antidiscrimination laws to apply to independent 
contractors would extend protection from workplace 
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harassment to many women of color and immigrants, who 
make up the vast majority of individuals in these jobs. A 
few states and localities have taken action to ensure that 
all workers, regardless of employment classification, are 
protected from workplace sexual harassment.

California’s workplace antidiscrimination statute 
prohibits “harassment” of employees, job applicants, 
unpaid interns, volunteers, and any person “providing 
service pursuant to a contract,” including independent 
contractors.17 In 1996, the Supreme Court of Washington 
held that independent contractors are protected 
under Washington’s law against discrimination, which 
includes a prohibition on sexual harassment in the 
workplace.18 Lower courts in Washington have found that 
independent contractors are protected under the law 
against discrimination’s sexual harassment provisions in 
particular.19 New York City’s Human Rights Law
specifies that “natural persons employed as independent 
contractors to carry out work in furtherance of an 
employer’s business enterprise who are not themselves 
employers” are considered employees under the law’s 
protection.20 However, New York State’s Human Rights 
Law does not protect independent contractors.

Strengthening Employees’ Ability to Hold Employers 
and Individual Harassers Accountable

Title VII imposes a legal obligation on employers to 
protect their employees from sexual harassment. 
Accordingly, employers can be legally responsible for 
sexual harassment against their employees and liable to 
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them for damages.

When an employer is liable for harassment depends 
on the type of harassment, and who committed it. The 
Supreme Court has made clear that employers have a 
heightened legal obligation to guard against supervisor 
harassment because of the potential for supervisors 
to exploit their authority over their subordinates by 
harassing them.21 Therefore, if the harassment by a 
supervisor results in a tangible employment action 
against the victim (such as firing, demotion, or a
pay cut), the employer is automatically responsible. If 
the harassment does not result in a tangible employment 
action, then the employer will be automatically liable 
unless it can show that (1) the employer exercised 
reasonable care to prevent and promptly correct any 
harassment, and (2) the employee unreasonably failed to 
take advantage of the company’s preventive or corrective 
measures or to otherwise avoid harm, like a system for 
reporting and investigating harassment.22

The employer may also be liable for harassment by a
low-level supervisor, coworker, or customer if the 
employer was negligent in allowing the harassment 
to occur—meaning that the employer knew or should 
have known about the harassment and failed to take 
immediate and appropriate corrective action.23

However, individual harassers may not be held personally 
liable for workplace sexual harassment under federal law.

While judicial interpretations have made it more difficult 
to hold employers accountable under federal law, 



11 DUPONT CIRCLE, NW, #800, WASHINGTON, DC 20036  P: (202) 588 5180  WWW.NWLC.ORG WORKPLACE JUSTICE |  PAGE 8

some state courts and legislatures have made it easier 
for workers who have been harassed to bring those 
responsible to justice. Strengthening accountability for 
both employers and individual workplace harassers helps 
ensure that meaningful remedies are available for those 
who are victims of sexual harassment.

Holding employers accountable for harassment by a 
low-level supervisor

Recent interpretations of Title VII have limited victims’ 
ability to obtain legal redress when they experience 
sexual harassment by low-level supervisors. In 2013 
in Vance v. Ball State University, the Supreme Court 
significantly undercut protections against supervisor 
harassment by essentially reclassifying as coworkers 
those lower-level supervisors who direct an employee’s 
daily work activities, but do not have the power to 
take concrete employment actions like hiring and 
firing employees.24 This means that when employees 
with the authority to direct daily work activities—but 
not the authority to hire, fire, and take other tangible 
employment action—harass their subordinates, their 
employers are no longer vicariously liable for that 
harassment. Instead, lower-level supervisors without 
the power to take tangible employment actions are now 
treated as coworkers, and in order to succeed in her 
sexual harassment case, the victim of harassment must 
make the much tougher showing that the employer was 
“negligent” in allowing the harassment to occur.

The Vance decision is grossly out of touch with the 
realities of the workplace, as supervisors with the 
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authority to direct daily work activities can wield a 
significant amount of power over their subordinates. This 
is a particular problem for many workers in low-wage 
jobs, the majority of whom are women.25 For too many 
workers seeking justice against workplace harassers in 
positions of power, important administrative and legal 
remedies are out of reach due to the Supreme Court’s 
misguided decision. Since Vance limited vicarious liability 
for supervisor harassment, victims have had their claims 
thrown out by courts and have been prevented from 
bringing claims at all.26

The Fair Employment Protection Act would restore 
strong protections for employees from supervisor 
harassment, but it has not advanced in Congress.27 
At the state level, the New Jersey Supreme Court 
rejected Vance’s restrictive definition of “supervisor” 
for employees bringing sexual harassment claims under 
the state law against discrimination. Instead, the court 
adopted the more expansive definition that existed
before Vance – that a supervisor is an employee with the 
power to direct a victim’s daily work activities.28

Holding a workplace harasser individually accountable for 
harassment

Under Title VII, it is an “employer’s” legal duty to protect 
employees from sexual harassment. Federal courts
have interpreted this to mean that only businesses or 
organizations, and not individuals, may be held liable 
for sexual harassment pursuant to Title VII. While an 
employer may take action to discipline, fire, or otherwise 
penalize the harasser, federal law does not permit victims 
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to hold individual harassers—whether a supervisor, 
coworker, client, or customer—directly and personally 
accountable for sexual harassment. As a result, if an 
employer chooses not to take action against a harasser, 
the harasser may suffer no consequences for his or her 
behavior.

While this is an evolving area of law,29 several states 
currently permit victims to sue their individual harassers 
under state antidiscrimination laws. Through both state 
court decisions interpreting state antidiscrimination laws, 
and through legislation specifically addressing liability for 
sexual harassment, states have allowed harassers to be 
held personally accountable for harassment in particular
circumstances. In the District of Columbia,30 
Massachusetts,31 Michigan,32 Missouri,33 Montana,34 
New Mexico,35 and Washington,36 a harasser who is 
a supervisor can be held individually liable for sexual 
harassment. In California,37 Iowa,38 and Vermont,39 any 
employee can be held individually liable for harassing 
another employee, regardless of whether the harassed 
employee is a subordinate or a coworker.

Redressing the Harm to Victims of Harassment 

If an employee wins a sexual harassment lawsuit, the 
employee can obtain several forms of relief, including 
monetary damages. Title VII provides for the recovery
of compensatory and punitive damages. Compensatory 
damages compensate victims for out-of-pocket expenses 
caused by the harassment and for any emotional harm.
Punitive damages may be awarded to punish an employer 
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who acted maliciously or recklessly in engaging in 
harassment.

However, a plaintiff’s recovery of compensatory and 
punitive damages is capped under federal law depending 
on the size of the employer. For a plaintiff succeeding 
in a harassment case against an employer with 15-100 
employees, for example, damages are capped at 
$50,000, no matter how severe the harassment or how 
culpable the employer. Even for employers with more 
than 500 employees, damages are capped at $300,000.40 
This means that in the most egregious cases of employer-
sanctioned sexual harassment, up to and including sexual 
assault, if a jury awarded a plaintiff millions of dollars in 
compensatory and punitive damages, the most she could 
recover from a large employer is $300,000, which could 
be insufficient to compensate her for the injuries she 
suffered. Such limited remedies also reduce employer 
incentives to prevent harassment before it happens; 
$300,000 is a small amount to a large and profitable 
corporation. Damages caps mean that employers can 
come out ahead by gambling that it costs less to
discriminate than to create a workplace free of 
discrimination and harassment.

Some state antidiscrimination laws prohibiting 
harassment provide for the recovery of compensatory 
and punitive damages, but often without caps, or with 
higher limits than those under federal law. California,41 
Hawaii,42 Massachusetts,43 New Jersey,44 Ohio,45 
Oregon,46 Vermont,47 and West Virginia48 do not limit 
plaintiffs’ compensatory and punitive damages, ensuring 
that victims of harassment can be fully compensated for 
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the harm they suffered. In other states, however, no such 
compensation is available.49

 
Restricting Employer-Imposed Secrecy and Restoring 
Victims’ Voices

Individuals may accept employment with a company 
without knowing if discrimination and harassment are 
particular problems at that workplace. Once employed, 
harassers and employers use a variety of legal tools 
in order to limit how, when, why, and to whom an 
employee can disclose details about harassment. Through 
employment agreements— entered into upon hiring 
at a new job, and settlement terms—agreed to when 
resolving a sexual harassment complaint—employees can 
be forbidden by contractual terms from speaking out 
about sexual harassment and assault. Such circumstances 
operate to isolate victims, shield serial predators from 
accountability, and allow harassment to persist at 
a company. Policy efforts to increase transparency 
regarding the incidence of harassment at a company 
would redress the power imbalance exacerbated by 
employer- imposed secrecy provisions, and restore 
victims’ voices.

Limiting Employer-Imposed Secrecy in Employment 
Agreements

Employers sometimes use employment agreements 
to forbid employees from speaking out about sexual 
harassment and assault. Other provisions in such 
agreements also often prohibit employees from going to 
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court to enforce their rights, instead forcing employees to 
litigate sexual harassment and assault claims in a private 
arbitration, which is frequently designed, chosen, and 
paid for by the employer or corporation, and conducted 
and resolved in secret.

Federal laws, like the National Labor Relations Act 
(NLRA)50 and Title VII, limit an employer’s ability to 
enforce contracts that restrict employees’ ability 
to discuss employment conditions or situations. An 
employer cannot, for example, forbid employees covered 
by the NLRA from discussing employment conditions 
with each other, including sexual harassment.51 Employers 
also cannot require an employee to waive their right to 
report violations of federal law to civil rights enforcement 
agencies like the Equal Employment Opportunity 
Commission, or require employees to waive in advance 
the ability to report a crime to authorities.52

Despite these protections, employers continue to use 
contractual provisions to prevent employees, including 
victims, from publicly disclosing the details of sexual 
harassment or assault, allowing serial harassers to act 
without accountability, and preventing employees from 
joining together to counter a predator. Other provisions 
in employment agreements, such as confidentiality 
clauses prohibiting employees from publicly disparaging 
the employer, and forced arbitration clauses requiring
all employment-related disputes to be settled in private 
arbitration proceedings, are standard provisions in some 
industries, imposed on new hires as a condition of their 
employment. These contractual provisions can mislead 
employees as to their legal rights and prohibit employees 
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from publicly telling their story, which in turn makes it 
less likely that other victims of harassment will speak out 
and hold their employers accountable.

Prohibiting contractual provisions that restrict employees’ 
ability to speak out about harassment as a condition of 
employment—especially contractual language that makes 
a victim question whether they can report harassment to 
federal and state antidiscrimination agencies, and force 
employees to give up their day in court—would help lift 
the veil of secrecy that enables predatory behavior, and 
protect employees’ right to speak with enforcement 
agencies and act collectively to challenge harassment.53 
Because the Federal Arbitration Act likely preempts any 
state attempts to limit mandatory arbitration clauses, a 
federal remedy such as the Arbitration Fairness Act,54 
or the Ending Forced Arbitration of Sexual Harassment 
Act,55 is necessary.

Restoring Victims’ Power in Settlement Agreements

Nondisclosure clauses in settlement agreements also 
often operate to prevent harassment victims from 
speaking out publicly about the harassment they 
experienced, the fact of settlement, the settlement 
terms, or the identity of the parties as a condition of their 
settlement with a harasser or employer. Here too secrecy 
can help hide the true extent of sexual harassment at a 
workplace, shield a serial harasser from accountability, 
and prevent other victims from coming forward.

On the other hand, victims sometimes want to ensure 
confidentiality as to these matters in order to protect 
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themselves from retaliation or damage to their 
professional reputations and job prospects. Moreover, 
the promise of mutual nondisclosure as to some or all 
aspects of the settlement can provide victims with useful 
leverage in settlement negotiations. A policy banning 
all nondisclosure agreements in sexual harassment 
settlement agreements could make employers less 
likely to settle claims of harassment, forcing victims of 
harassment to take up the difficult, expensive, and time 
consuming task of pursuing legal claims in court in order 
to obtain any restitution. Accordingly, regulation of 
nondisclosure clauses in settlements must be carefully 
calibrated to balance these competing interests, restoring 
power to a victim to decide what should be confidential.
 
A few states have limited when employers can impose 
contractual conditions in settlements that silence 
employees. In 2006, California passed a law prohibiting 
the use of nondisclosure agreements in any settlement of 
felony sex offenses.56 The statute was amended in 2016 
to also prohibit nondisclosure agreements in settlements 
for other non-felony sexual crimes, including childhood 
sexual abuse, sexual exploitation of a minor, and sexual 
assault against an elder or dependent adult.57 In 1990, 
Florida became the first state to pass a “Sunshine 
in Litigation” law, which prohibits court orders and 
settlements that would have the purpose or effect of 
“concealing a public hazard.”58 By the terms of
the statute, a “public hazard” is a “device, instrument, 
person, procedure or product[] that has caused and is 
likely to cause injury,” which to date has been primarily 
applied in cases of products liability and sexual abuse 
of minors.59 Several other states, including Delaware, 
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Indiana, New York, North Carolina, Oregon, and 
Washington have adopted similar Sunshine in Litigation 
statutes.60

Requiring Disclosure or Reporting of Harassment Claims, 
Charges, and Lawsuits

Greater transparency regarding discrimination 
complaints, formal charges, and lawsuits filed against 
an employer, and the resolution of those claims, would 
help alleviate the secrecy around harassment, thereby 
empowering victims and encouraging employers to 
implement prevention efforts proactively. For instance, 
civil rights agencies could make publicly available the 
type and number of discrimination charges filed against 
a business or organization, whether the charges were 
dismissed or resolved, and general information about the 
nature of the resolution (for instance, whether the charge 
was resolved through a monetary settlement). Such 
information could be made available on the agency’s 
website, so that members of the public could conduct 
searches by company name, while at the same time 
protecting the identity of individuals who filed charges.

Another transparency initiative could require contractors, 
as a condition of submitting a bid or keeping an awarded 
contract, to report regularly to the relevant agency the 
type and number of discrimination complaints or lawsuits 
filed against the company within a particular time period, 
and the nature of the resolution of claims or lawsuits. 
Making even some portion of the reported information 
publicly available would provide job applicants and 
employees with valuable information about discrimination 



11 DUPONT CIRCLE, NW, #800, WASHINGTON, DC 20036  P: (202) 588 5180  WWW.NWLC.ORG WORKPLACE JUSTICE |  PAGE 17

and harassment at a particular workplace. Such reporting 
also would encourage employers to implement practices 
to effectively address complaints and prevent sexual 
harassment.

 
Requiring Sexual Harassment Prevention Strategies

Prevention should be a primary goal for employers in 
addressing sexual harassment. While Title VII has been 
interpreted to provide employers with an incentive to 
adopt sexual harassment policies and training, such 
practices are not mandatory, and often fail to effectively 
prevent harassment. Harassment prevention ultimately 
requires changes in attitude and behavior, for which there 
is no short-term solution. Yet for businesses, investing 
in sexual harassment prevention is not only the right 
thing to do, it is the financially advantageous thing to 
do. Preventing sexual harassment in the first instance 
helps employers avoid costly litigation, settlements, and 
higher insurance premiums, as well as attendant negative 
publicity and lower productivity.

Implementing a Comprehensive Prevention Program

Harassment prevention involves changing workplace 
culture and practices, and that change starts at the top.
The organization’s highest leadership must make clear 
that sexual harassment is taken seriously, and commit 
appropriate time and resources to implement strong 
prevention and response strategies. Many companies 
have a written policy prohibiting sexual harassment, 
but such a policy is only the first step in prevention. 
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An employer must also have policies and procedures 
regarding how to report harassment (with multiple 
avenues for making a report), how harassment complaints 
will be promptly and thoroughly investigated and 
addressed, and ensuring that harassment perpetrators 
will be held accountable. Employers also should have 
strong and appropriately enforced policies against 
retaliation.

An effective prevention program should also include 
an anonymous climate survey of employees, which will 
help management understand the true nature and scope 
of harassment and discrimination in the workplace. The 
survey can help inform important issues to be included in
training, and help identify problematic behavior that may 
be addressed before it leads to formal complaints or 
lawsuits.

All of these policies and procedures are essential 
elements for prevention, and must be implemented 
through training for all employees, including managers 
and supervisors. Although many companies provide 
sexual harassment training, it often falls short of the mark. 
Effective training must go beyond mere compliance, or 
simply telling employees what the law requires. Training 
is more likely to be effective if it helps employees and 
supervisors recognize sexual harassment in the context 
of their specific workplace, and understand their rights 
and responsibilities. Training should explain how to 
report harassment as a victim or a witness, as well as the 
reporting and investigation process, the consequences 
for engaging in harassment, and identify internal and 
external resources that are available to an employee who 
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feels they have been harassed. The most effective training 
is live, rather than video training or self- administrated 
online training; mandatory; frequent (upon hire and at 
least annually thereafter); interactive; relevant to the 
particular workplace context; and requires employees to 
problem solve common scenarios, including by utilizing 
bystander intervention techniques.61

Mandating Workplace Training

To varying degrees, states have imposed requirements 
on public and private sector employers to train 
employees on preventing, recognizing, and reporting 
sexual harassment. Existing state requirements vary 
by which employers must provide training, which 
employees must participate, whether trainings must 
be repeated over time, and whether the content of 
the training must conform to a state standard. The 
most effective harassment training mandate would 
apply to all employers in both the public and private 
sectors, and require all employees to participate, with 
possible additional training for supervisors. The training 
mandate should further require that trainings be given 
with regularity, both upon an employee’s hire and at 
reoccurring intervals thereafter, and specify the content 
that must be included in the training.

Twenty-seven states require at least some form of 
statutorily mandated sexual harassment training. Only 
three of these states—California,62 Connecticut,63 and 
Maine64—require employers in the private sector to 
provide workplace sexual harassment training. The 
training requirements for private sector employers 
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in California and Maine include important provisions 
such as the number of training hours required, whether 
employees as well as supervisors must be trained, and 
how often regular retraining must occur. Both California 
and Maine also include some information on the content 
of the required training, which is critical in guiding 
employers to implement effective trainings.

South Dakota65 and Washington66 impose a training 
requirement on businesses contracting with the state, 
although South Dakota’s requirement only applies to a 
limited group of contractors.

An additional twenty-two states require only public 
sector supervisors and employees to participate in
mandatory training; ten states require all public 
employees to participate,67 while twelve states require 
only some public employees in certain departments 
or positions to participate.68 An additional eight 
states have explicit statutory or regulatory guidance 
merely encouraging, but not mandating, private sector 
employers to implement sexual harassment training, or 
any form of training.69

Existing state efforts’ narrow scope, and failure to 
provide detailed requirements for training or for 
broader prevention strategies, likely undermines their 
effectiveness. The most powerful policy efforts would 
mandate instituting and implementing a variety of 
prevention strategies beyond training, including a 
broader array of harassment policies and procedures 
explaining how to report harassment, providing multiple 
points for reporting, conducting prompt investigations 
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and responding to harassment complaints, strong and 
consistently enforced policies against retaliation, and 
disciplinary consequences for harassers.

Eliminating the Tipped Minimum Wage

The federal minimum cash wage for tipped workers 
has been frozen at $2.13 per hour for 25 years, and now 
represents less than a third of the federal minimum wage 
($7.25 per hour). Women, who represent two-thirds of 
tipped workers nationally, are hit especially hard by this 
poverty level wage.

Although employers are legally required to make up 
the difference between the regular minimum wage and 
the lower wage they pay their tipped workers if the tips 
they receive fall short of this amount, this requirement is 
difficult to enforce and employers often fail to comply. As 
a result, tipped workers frequently struggle to make ends 
meet on unpredictable tips with virtually no dependable 
income from a paycheck.

Tipped workers also are particularly vulnerable to sexual 
harassment and sexual assault at work, because of their 
typically limited power within the workplace, because 
of the economic vulnerability that leaves them without 
a financial cushion if they lose their job, and because of 
the need to please the customer in order to bring home 
anything approaching an adequate wage. Tipped workers’ 
reliance on tips to supplement a sub-minimum wage 
forces them to tolerate sexual harassment and other 
inappropriate behavior from customers just to make a 
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living, which in turn perpetuates a culture of harassment 
in tipped industries.

Equal treatment for tipped workers—that is, requiring 
that tipped workers are paid the regular minimum 
wage before tips—can help alleviate tipped workers’ 
vulnerability to sexual harassment. Some states now 
require employers to pay their tipped employees the 
regular minimum wage regardless of tips. Alaska, 
California, Minnesota, Montana, Nevada, Oregon, and 
Washington are “equal treatment” states.70 And as of 
2016, Hawaii has a maximum tip credit of 75 cents, 
meaning that tipped employees can be paid no less than 
75 cents below the regular minimum wage, and only if the 
total wages paid by her employer plus tips equal at least 
$7.00 more than the regular minimum wage.71 Adopting 
one fair wage helps ensure that tipped workers in service 
industries no longer have to endure sexual harassment in 
order to support themselves and their families.

* * *

As the movement ignited by #MeToo shows, for too 
long, many women, and some men, have suffered 
workplace sexual harassment in silence, with little or 
no accountability for harassers. Now more than ever, 
corporate leaders and policymakers must step forward 
to go beyond simply responding to harassment, to 
refashioning systems, laws, and culture ensuring victims 
can obtain justice, predators are held accountable, and 
sexual harassment is eradicated.
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