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Directors and officers of nonprofits are considered fiduciaries, or persons of trust, with the power and obligation to act with total trust, good faith, and honesty on behalf of their organization.

The leaders of nonprofits generally have three “fiduciary” duties when acting on behalf of their organization—the duty of care, the duty of loyalty, and the duty of obedience.

Although each of these duties is fairly straightforward to describe, determining whether a director or officer has, in fact, complied with their fiduciary often requires a careful analysis of the facts of a particular situation.

A. Duty of Care

The duty of care includes obligations to keep informed, remain attentive, and act in a manner that the officer or director reasonably believes is in the best interest of the organization. Typically, that means decisions must be made with “requisite care.”

In satisfying its duty of care, a board should inform itself of all material information reasonably available to it, implement a decision-making process that allows members to carefully consider that information and all reasonable alternatives, where appropriate, seek advice from relevant industry, legal or financial advisors, and maintain complete records of board deliberations.

Although nonprofit leaders may reasonably rely on the advice of outside advisors in discharging their duty of care, they should not merely be passive recipients of that advice, but rather play a role in the information gathering and decision-making process.

B. The Duty of Loyalty

Unlike the duty of care, which largely concerns a board’s deliberative process, the duty of loyalty focuses on the substance of board deliberations—including director and officer motives, purposes, and goals.

The duty of loyalty requires each director and officer to act in good faith and in a manner that the individual reasonably believes to be in the best interests of the organization. Directors and officers must also take steps to not utilize corporate property or seize corporate opportunities for the individual’s own personal benefit or the benefit of friends and families. As a result, in practice, the duty of loyalty’s most common target is insider self-dealing or self-interested transactions. Leaders of nonprofit and community-based organizations may be personally liable if they act based on their own self-interest in a way that does not serve the organization’s interests.

C. The Duty of Obedience.

Unlike the fiduciaries of for-profit enterprises, the directors and officers of nonprofit and community-based organizations also must adhere to a third fiduciary duty—the so-called “duty of obedience,” which requires the directors and officers of a nonprofit or community-based organization to carry out the purpose and mission of the organization, as expressed in the governing legal documents.  


General Guidelines for Complying with Board Members’ Legal Responsibilities.

	Duty of Care
	Duty of Loyalty
	Duty of Obedience

	· be familiar with the organization’s finances and activities and participate regularly in its governance

· attend all board and committee meetings and actively participate in discussions and decision- making such as setting of policies

· carefully read board materials

· where appropriate, engage and receive advice from professional advisors

· allow time to meet with senior management present

· read the minutes of prior meetings and all reports
	· act with a single eye to the interests of the organization

· disclose any potential conflict of interest prior to joining the organization

· develop a written conflicts of interest policy so that all members are aware of the type of transaction that may prohibit them from joining the board or participating in a particular vote or decision

· refrain from using their fiduciary position to usurp a business opportunity or advantage available to the organization
	· carry out the organization’s mission

· ensure that the organization’s resources are used in support of that mission

· refrain from engaging in unauthorized activities, such as diverting resources to other purposes other than that mission, even if such other purposes are charitable




